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I nt erveni ng Uhi on.

DEA S AN AND GRDER SETTING AS CE BHLECTT ON

Oh Gctober 15, 1984-, the Wstern (onference of Teansters,
Local 890 (Teansters) petitioned for a rival union el ection anong all the
agricul tural enpl oyees of Carl Dobler and Sons (Enpl oyer). The enpl oyees
had been represented by the I ndependent Uhion of Agricultural Vérkers
(VAW since 1978. Oh ctober 17, 1984, the Lhited FarmVdrkers of Anerica,
AFL-AQ O (URW petitioned to intervene in the rival union election.

Qctober 19, 1984, an el ection was conducted with the follow ng resul t:
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Teansters. ............... e . ... L207

W 1 |
TUAW. .. 9
No Lhion ................ . . . . . .. . 58
Total . ................. o 3osY

nly the UFWTfiled objections to the election. n
Decenber 31, 1984, the Acting Executive Secretary of the Agricul tural
Labor Relations Board (ALRB or Board) set the foll ow ng el ection
obj ections for hearing:

(1) Wether the Enpl oyer submtted an i nconpl ete and
insufficient enpl oyee |ist.

(2) Wether the Petitioner, the VWstern Gonference of
Teansters, Local 890, (hereinafter referred to as Teansters) and
the |UAWcreated the inpression that they were alter egos by
conduct including but not limted to: canpaigning together on
each others behal f and presenting interchangeabl e
representatives to the enpl oyees.

(3) Wether the Enpl oyer permtted the Petitioner, the
Teansters, to collect authorization cards on conpany property
during work hours, disrupting work to obtain cards and stoppi ng
work to solicit cards and conduct an organi zational neeting.

(4) Wether the | UAW the Incunbent Uhion, abused its access
rights to engage in contract admnistration and/or to take post -
certification access by collecting authorization cards for the
Petitioner during work hours.

(5 Wether the Enpl oyer deni ed the UFWaccess.

(6) Wiether the Enpl oyer's forenen and supervi sors engaged
inillegal surveillance of enpl oyees.

(7) Wet her a supervisor threatened enpl oyees wth | oss of
enpl oynent for signing authorization cards for the Lhited
Far m \r ker s.

v There were 370 nanes on the list of eligible enpl oyees.
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(8 In reference to each one of the above-listed seven
objections: if so, whether such conduct affected the results of
the el ecti on.
A hearing was hel d before Investigative Heari ng Examner (IHE)
Arie Shoorl on February 25, 26, 27, 28 and March 1, 1985. The | HE i ssued
hi s Recommended Deci sion on the Hection (b ections attached hereto on June
28, 1985. Tinely exceptions to the | HE s Reconmended Deci sion were filed
by the UFWand the Enpl oyer, supported by briefs.
The Board has consi dered the Recormended Deci sion of the | HE
inlight of the exceptions and supporting briefs and has deci ded to

adopt his rulings, findings and conclusions only to the extent

consistent herewith and to set aside the el ecti on.—Z

The Alter Ego | ssue

The | HE recommended the el ection be set aside based sol ely on
evi dence adduced in support of the URV¢ second objection, which he found
establ i shed that the Teansters had "msrepresented to the enpl oyees that a
vote for the Teansters would be, in effect, the only way to continue the
| UAWTrepresentation, even though it woul d be under the banner of the
Teansters and that Martha Cano, the President of the |UAW was in favor of
such a Teanster vote." Athough no party objected to the IHE s findings or
conclusions on this point, a de novo review of the record discl oses that
representati ons nmade to workers were, in fact, substantially accurate, at

least at the tine they were nade.

4 The Teansters' Mtion to Wthdraw Petition, submtted on July 23,
1985, was deni ed by the Board on Gt ober 28, 1985.
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The IUAW certified to represent the Dobl er enpl oyees in 1978,
had signed a contract wth the Ewl oyer schedul ed to expire i n Novenber of
1984. In August 1984, Martha Cano, President of the |UAW was
incarcerated in Arizona on charges of shooting the | UAWM ce- Presi dent.
Teanst er Business Agent SamR vera visited Cano in jail shortly after her
arrest, and Cano asked himto run the | UAWfor her. Shortly thereafter,
she granted power of attorney to Teanster Senior Business Agent Roy
Mendoza and aut hori zed Mendoza and R vera to hire thensel ves and several
others as |UAW"consultants.” In early Septenber, Mendoza decided the
Teanst ers woul d organi ze the Dobl er enpl oyees. Teanster business agents
were designated as | UAW"consul tants" and were instructed to wage an
el ection canpai gn for the Teansters.

In testinony which was not nentioned by the IHE, R vera clained
that Gano summoned hi mand Mendoza to Ari zona when she | earned that the
Teansters were actual |y seeking certification at | UAWranches. Wien
Mendoza told her to trust him ("l knowwhat |I'mdoing. Don't worry about
it."), she said, "Vell, if I'mgoing to let you guys run it [IUAY, then I
need to know where |'mgoing to stand.” She then drafted a |etter which
she and Mendoza bot h signed, and she gave it to Mendoza. R vera clains
W thout contradiction that it was a financial arrangenent by whi ch Cano
woul d continue on payroll during a "transition" period.

After the election, friction between R vera and Mendoza

resulted i n Mendoza renoving R vera fromhi s pai d Teanst er

11 AARB Nb. 37 4,



position. Only at that point did Rvera begin seriously to resist the
Teanst er takeover at Dobl er.

In his finding of msrepresentation, the IHErelied on Rvera's
testinony that Cano tol d hi mshe had chosen himto be president because she
knew he woul d not raid the | UAW However, it is apparent fromR vera' s
later testinmony that Cano ultimately -- and before the Dobl er el ection --
acqui esced in the raid, fully authorizing the Teanster takeover.

Therefore, we find that the agents' pre-election representati on to workers
that Cano supported the Teansters in the el ection were substantially
accur at e.

That Teanster and | UAWagents created an inpression that the
unions were alter egos does not initself constitute grounds for setting
aside the election. This is especially true where the inpression
accurately reflects the realities of the nonent. Mendoza and R vera
literally naintained alter egos as Teanster and |UAWofficials, and there
IS no indication that enpl oyees were deceived into believing that the
uni ons wer e i ndependent .

I nconpl et e Enpl oyee Li st

In early Cctober 1984, the UFWfiled a Notice of Intent to Take
Access and O gani ze at the Enpl oyer's premses. The URWthereby acti vated
the Enpl oyer's obligation, under Board Regul ati on section 20910( c),§/ to
turn over, wthin 5 days, alist of current enpl oyees and their addresses

and to allow the

3 (8 cal. Adnin. Qode section 20910(c).)
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union to take work site access under Board Regul ation section 20900. The
Enpl oyer turned over a list of nanes and addresses, and UFWorgani zers
spent the follow ng week attenpting, usually unsuccessfully, to visit

enpl oyees at their hones and taking work site access, often in full view of
supervisors. Lhion organi zers testified that the majority of enpl oyees on
the list whomthey attenpted to visit either no | onger worked at Dobl er or
no longer lived at the address listed. Approxinately one week after the
UFWr ecei ved the defective list, the Teansters filed a rival union
petition. Two days later, the UFWpresented the necessary 30 percent

showi ng of interest to intervene. That evening, a Vednesday, UFW

organi zers conpl ained, at the pre-el ection conference, that the |ist was
defective. They sought, unsuccessfully, to persuade Board agents to hol d
the election on the foll ow ng Mnday i nstead of Friday because of the
defective list. The Enpl oyer openly conceded that the |ist was a seniority
—rather than a current payroll -- list. The next norning the Enpl oyer
supplied the UFWwith a payroll eligibility list which proved to be | ess

4 Twenty-four hours later, the el ection

defective than the seniority list.
was hel d.

The IHE found that, due to the Enployer's negligence, the
UFW had only a "grossly inadequate" enployee list. H also found that

due to the UPWs status as the only one of the three

4 (ne organizer testified that out of a list of 25 nanes and
addresses on the part of the eligibility list assigned to him 7
addr esses were def ecti ve.

11 ALRB No. 37 6.



unions on the ballot that had no other access to enpl oyee nanes and
addresses, the "comuni cations so essential to the el ection process did not
take place" and that the defective |ist "prejudice[d] against the enpl oyees
naking a free and intelligent choice anong the various alternatives."
However, having al ready deci ded to reconmend setting the el ection aside on
the "alter ego" objection, the | HE declined to decide whether, in and of
itself, the list deficiency was sufficient to set aside the election.

Ve find that, despite the wde nargin of the Teansters' victory,
S the defective pre-petition list nust invalidate the instant el ection. As
Arturo Mendez, the head URWorgani zer, testified, the seniority list was
outdated and replete wth nanes of ex-enpl oyees and non-current or non-
exi stent addresses. Mendez testified that the i nadequate |ist del ayed UFW
organi zers in acquiring the 30 percent show ng of interest needed to
Intervene, which in turn del ayed the UFWs recei pt of the Excel sior Iist§/
of eligible voters. Mndez noted that nmany Dobl er enpl oyees were on | ayof f
and that crews were working sporadically at the tine of the el ection
canpai gn and thus could -not always be contacted at the work site. He
estimated wthout contradiction that the inaccurate pre-petition |ist

prevent ed UFWorgani zers from communi cating "probably wth the najority of

the work force on any kind of basis, where we had an opportunity to really

el To change the results of this election, 78 out of 370 eligible voters
woul d have had to have voted for the UFWinstead of the Teansters.

o (Excel si or Underwear, Inc. (1966) 156 NLRB 1236 [61 LRRV
1217].)

11 AARB Nb. 37



expl ain what the Uhion [UFW was all about." The testinony of the other
UFWor gani zers substanti ates Mendez' cl ai mand conpel s us to concl ude t hat
the defective pre-petition |ist presented a naj or inpedi nent to organi zi ng
whi ch deprived a substantial nunber of eligible voters of communication

w th UFWorgani zers. Onhce such a substantial inpedi nent has been

establ i shed, the burden is on the enpl oyer to explain its submssion of the

defective list. (See Yoder Brothers, Inc. (1976) 2 ALRB No. 4.)

The instant enpl oyer nade no attenpt -- either at hearing or at the pre-
el ection conference -- to explain the error.z/ Accordingly, we nust set the
el ection asi de because of the defective pre-petition list.

Access Abuse

| UAWBUSI ness Agent Margaret Qijalva testified that she took
access during work tine at least six tines with other Teanster/| UAWVagents
to canpaign for the Teansters. Uhcontradi cted evi dence was al so adduced
that Roy Mendoza al so canpai gned for the Teansters during work hours for at
| east 20 mnutes on one occasion. Enpl oyees testified to nunerous ot her
occasi ons on whi ch | UAWagents canpai gned for the Teansters, although it
was not always cl ear whether the access occurred during work tine or

organi zati onal access tine.

a If the |ist deficiencies are shown to have resulted from enpl oyee

resi stance or msrepresentation -- as opposed to enpl oyer bad faith or
negligence in presenting, preparing, or maintaining a current list, we
woul d dismss the objection. Conpare National Slver Gonpany (1946) 71
NLRB 594 [19 LRRM 1028], where the National Labor Rel ati ons Board declined
to set aside an el ection al though 21 enpl oyees di d not receive notice by
nai | because incorrect addresses were given to the Regional Drector.

11 ALRB No. 37 8.



Al though incidents of access abuse wll not in thensel ves

constitute grounds to set aside an el ection (see Frudden Enterprises (1981)

7 ALRB No. 22), the use of | UAWpost-certification access to canpai gn for
the Teansters nust be viewed in the context of the deficient enpl oyee |ist
and the ot her advantages whi ch the Teansters were abl e to achi eve over the
UFWby virtue of their close relationship wth the UAW A though we find
that the Mendoza incident falls short of proving Enpl oyer assistance, and
therefore adopt the | HE s recommended di smssal of Cbjection No. 3, g we

vi ew Mendoza' s canpai gni hg during access in conbi nation wth the ot her

i ncidents of abuse of access about which Margaret Gijalva and others
testified, as having created an unfair advantage for the Teansters over the
UFW  And when these access abuses are in turn considered i n conjunction

w th the inpedi nent to UFWhone access occasi oned
LITITIITIIIT111117]
LITITTITIIII111117]

¥ In Royal Packi ng Gonpany (1979) 5 ALRB No. 31, supervisors

twce permtted Teanster organi zers to repl ace enpl oyees on a | ettuce wap
nachine in order to free themto solicit authorization signatures from

ot her enpl oyees. The Board found the enpl oyer had viol ated section 1153(b)
and (a) of the Agricultural Labor Relations Act by permtting the Teansters
to organi ze during work tine under the aegis of a pre-ALRA contract access
provision. The Board found that the enpl oyer "by affording [the i ncunbent]
nore and better opportunities for access to its enployees at the work site
than it afforded [the intervenors] ... clearly denonstrated to enpl oyees
[its] assistance to and cooperation wth one of the two conpeting unions in
Its organi zation activities." (Sip ., pp. 4-5.) UWlike the situation

i n Royal Packing, the evidence adduced in the instant case establishes only
a single incident of work tine canpai gning in the presence of a supervi sor
by a union representative who was -- arguably, at least -- permssibly
present on the enpl oyer's prem ses.

11 AARB Nb. 37 9.



by the defective enpl oyee Iist,gl we find alternative and additi onal
grounds to set aside this el ection. o
CROER
By authority of Labor Gode section 1156.3, the
Agricultural Labor Rel ations Board hereby orders that the el ection
heretof ore conducted in this natter be, and it hereby is, set aside and that
the Petition for Certification be, and it hereby is, dismssed.

Dat ed: Decenber 27, 1985
JARE CARR LLQ  Menber

PATR KW HENN NG Menber

g VW concur wth the IHEs finding that the all eged threat

by Ranon Daz, even if it occurred as alleged by Maria Torres, was an

i solated event, apparently unnoticed by the other workers in the vicinity.
V¢ rely on other evidence for which Torres is not the source in setting
this election aside. Therefore, the Enpl oyer's exceptions to the I|IHE s
finding that Maria Torres was a credi bl e wtness can have no inpact on our
decision to set aside the election. In addition, we accept the IHE s
deneanor -based credibility resolution in favor of Maria Torres, the

Enpl oyer having failed to denonstrate that a cl ear preponderance of the
rel evant evidence discredits her. (AdamDairy dba Rancho Dos R os (1978)
4- ARB No. 24. See also Sandard Drywal | Products, Inc. (1950) 91 NLRB
544. [26 LRRM 1531].)

£]/I\,erﬂber Carrillo wul d order the instant el ection re-run upon notion of
one of the | abor organizations participating in the original election.

(See Tenneco Farming . (1977) 3 ALRB No. 20.) In his view a re-run nay
well be the only way to provide the enpl oyees with the opportunity freely
to exercise their choice when a rival union el ection has been set aside due
to msconduct by the incunbent and/or enployer. |f the incunbent signs a
contract wth the enpl oyer before the Board sets the el ection aside or a
new rival union petition can be filed, the enpl oyees nay arguably be barred
for up to 3 years fromdecertifying the i ncunbent or seeking representation
by a uni on which coomtted no msconduct in the original election.

11 ALRB No. 37 10.



MEMBER VALD E, Goncurri ng:
Athough | amreluctant to overturn rival union elections sol ely
because of an inadequate eligibility list provided by the enpl oyer (see ny

dissent in Slva Harvesting Inc. (1985 11 ALRB Nb. 12), | ampersuaded to do

so here for reasons consistent wth ny refusal to do so in Slva, supra.

As | stated inny dissent in Slva, supra, 11 ALRB No. 12,

I would not overturn rival union elections where the election results in 1) a
| ow no-union vote, 2) a pro-union vote closely divided between the rival's, and
3) no evidence of enployer bad faith or negligence in conpiling the deficient
enpl oyee |ist.

The facts in this case are precisely the reverse of those in

Slva, and thus persuade ne to vote wth the majority in this case. In Slva,

the no-union vote was a nere 2%of the total; here it is 19% In Slva, the

pro-union vote was divided virtually in hal f (53%47% between the rivals;
here, one union recei ved 83%of the pro-union vote while the uni on whi ch

received the deficient |ist

11 ALRB No. 37 11.



fromthe enployer picked up only 12% Lastly, the enployer here offered
no explanation for the seriously deficient enployee list whereas in
Slva, the enployer inforned the Regional Drector of the list's probl ens
and offered to take steps to correct them

For these reasons, | agree wth the decision to overturn this
rival union el ection.

Dat ed: Decenber 21, 1985

JEROME R WALD E Menber

11 AARB Nb. 37 12.



CHAl RPERSON JAMES: MASSENGALE and MEMBER MOCARTHY, dissenting in part.

Labor Gode section 1152 is clear in its nandate that

"[e] npl oyees shall have the right ... to bargain collectively through
representatives of their own choosing . . . and shall also have the right
torefrain fromany or all such activities. . . ." To that end, the

Agricultural Labor Relations Board (ALRB) is charged with the

responsi bility of nonitoring the el ection process in order to protect

enpl oyee free choice in determning whether or not they desire to select a
col | ective bargaining representative. Ve believe that m srepresentations
nade by the Teansters substantially affected enpl oyee free choice in the
desi gnation of a collective bargaining representative here by effectively
precl uding the voters fromsel ecting the | UAWand we woul d therefore affirm
the Investigative Hearing Examner (I1HE) and sustain (bjection 2 as an

i ndependent ground for setting aside

TEHTTEEEEETEEE T
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the el ection. y

Gontrary to the najority opinion, we are satisfied that
the evi dence anply supports the conclusion that, during the periods of access
abuse, the Teanster representatives, who were authorized by | UAWPresi dent
Martha Cano "to admnister the affairs of the | UAW" deliberately
msrepresented the status of the |UAWto the workers by stating that the | UAW
was "finished" and "dying,"” and that the workers shoul d therefore support and
vote for Local 890, Teansters. The clear nessage of the msrepresentations
was that a vote for the |UAWwas futile. Such repeated nisrepresentations,
in the unusual circunstances of this case where the Teanster officials al so
functioned as "I UAWconsul tants,” were particul arly deceptive and, in our
opinion, affected the free choice of the voters. \oters coul d reasonably be
expected to rely upon the statenents of the Teanster consultants and accept
themas valid, rather than consider those renarks as nere partisan canpai gn
propaganda. Martha Cano's August 28 and QGctober 11 communi cations to the
ALRB and the | UAWoffice, respectively, clearly reveal her intention of
namng the Teanster officials to "conduct the affairs" of the | UAWin her
absence due to her personal problens. There is no authorization by her,

either explicit or inplicit, that the

v As the | HE properly noted, even under the current |aw of the National

Labor Relations Board (NLRB) dealing wth msrepresentations, in the Mdl and
National Life Insurance (o. (1982) 263 NLRB NQ 24 decision, that board wl|
continue to set aside el ections not on the basis of the substance of the
representations nade but the deceptive nanner in which they are nade. Wile
that board would Iimt such exception to forged docunents, it is no |less
decepti ve here where the workers woul d reasonably be expected to rely upon
the statenents of those authorized to handle the affairs of the | UAW

11 AARB NO 37 14.



of ficials she appoi nted had the power to termnate the | UAWor to inform

the workers that the Uhion was ceasing to exist. Therefore, we would find

that the statenents nade to the workers were a msrepresentation which the
enpl oyees coul d not properly eval uate.

The record does not support, in our view the strained concl usion
of the myjority that Martha Cano, in neeting wth Mendoza and Rvera in
Arizona after learning of the Teansters' action at Myjor Farns, "acqui esced"
in further Teanster raids on | UAWrepresented units. The renarks in the
record relied on by the mgjority in support of their finding of acqui escence
are anbi guous and fail to show such approval. The fact that Cano sunmoned t he
Teanster representatives to Arizona, after |earning of the Teanster
i nvol venent at anot her ranch, undermnes a finding that she acquiesced in a
raid of her union. A that neeting, Cano worked out a financial arrangenent
w th Teanster representatives whereby she woul d continue to be conpensated in
her role as president and/or consultant, the | ogical inference being that she
woul d be conpensated for her continued role as an | UAWofficial. Such a
financial arrangenent belies the maority's finding that she agreed to
Mendoza' s raid on the |UAWfor the benefit of the Teansters.

The majority's reliance upon shreds of anbi guous statenents to
find acqui escence and therefore to conclude that the Teansters' renarks to the
enpl oyees were not msrepresentations of the status of the | UAWignores the
facts and serves only to nask the Teansters' deliberate design to mslead the

workers and effectively preclude their free choice in the el ection. Based

11 ALRB Nb. 37 15.



upon the msrepresentations, as well as the list deficiency and the access
abuse violations in this case, we woul d set the el ection aside and di smss
the petition.

Dat ed: Decenber 27, 1985

JYRL JAMES- MASSENCALE, Chai rper son

JGN P. MOCARTHY, Menber

11 ALRB No. 37 16.



CASE SUMWARY

CARL DCBLER AND SONS 11 ALRB No. 37
Gase No. 84-RG15-SAL

| HE Deci si on

The | HE recommended setting aside this rival union el ection due to what he
characterized as a "msrepresentation” on the part of agents of the

i ncunbent union (IUAW that the President of the IUAW recently
incarcerated for shooting death of the |UAWVvVi ce president, was in favor of
a Teanster victory. The IHE al so declined to deci de whether any of the
other objections, filed by the UFW constituted grounds, in thensel ves, to
set the election aside. He did find, however, that the Enpl oyer's

unexpl ai ned submssion of a "grossly inadequate” seniority list instead of
acurrent pre-petition payroll list was negligent and "prej udi ced" the URW
and that "the communi cations so essential to the el ection process did not
take pl ace.™”

Boar d Deci si on

The Board ordered the el ection set aside on the basis of the inadequate
list and found that the list, in conbination wth the Teansters' i nproper
use of 1UAWpost-certification access to gain a canpai gn advant age over the
i ntervening union, the UFW constituted alternative grounds to set the

el ection aside. The Board al so adopted the | HE s recommendati on to di smss
objections relating to supervisor threats and surveillance and Enpl oyer

assi stance to Teansters and denial of access to UFW However, the Board
rejected the IHE s finding that | UAWagents msrepresented the desires of
the lUAWPresident, finding instead that the | UAWPresi dent "acqui esced" to
the Teanster's raid on the IUAW Menber Carrillo noted that he woul d have
ordered the election re-run to preclude the establishnent of a contract

bar. Menber WVl die concurred with the majority' s decision, distinguishing
the effect of the inadequate list on this rival union el ection fromthat in
Slva Harvesting, Inc. (1985) 11 ALRB No. 12. (hai rperson Janes- Massengal e
and Menber MCarthy filed a partial dissent finding that the Teanster
agents' representations to the enpl oyees that the UAWwas "fi ni shed" and
"dyi ng" were msrepresentations of the status of the i ncunbent uni on and
deprived eligible voters of their right to freely chose anong the | abor
organi zations on the bal lot by effectively precluding the voters from
selecting the | UAWand that the msrepresentations thereby affected the
results of the election. They also reject the mgjority's finding that the

| UAWPresi dent acqui esced to the Teanster raids on IUAW finding the
renarks in the record relied on by the najority to be "anbi guous"”.

* * *

This Case Summary is furnished for infornation only and is not an
official statenent of the case, or of the ALRB

* * *
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STATEMENT G- THE CASE

AR E SCHXR.,, Investigative Hearing Examner: This case was heard by ne on
February 25, 26, 27, 28 and March 1, 1985 in Vétsonville. The four parties
participated fully in the hearing. Post-hearing bri efsy were submtted by
each of the parties wth the exception of the Petitioner.

In 1978 the I ndependent Uhion of Agricultural Vrkers (hereinafter
referred to as the | UAW becane the certified bargai ning representative of
the Enpl oyer's agricultural workers. Oh Cctober 15, 1984, a petition for
certification/rival union petition was filed by the VWstern Conference of
Teansters, Local 890 (hereinafter referred to as the Teansters), pursuant to
section 1156.7 of the Agricultural Labor Relations Act (ALRA or Act).gl The
Lhited FarmVWrkers of Anerica, AFL-AQ O (hereinafter referred to as the
UV, filed a petition to intervene on ctober 17. The Board conducted an

el ection on Cctober 19. The tally of the ballots shows the fol |l ow ng

resul ts:
Teansters 207
W 31
| VAW 9
No Uhi on 58

1. Intervenor noved to strike Enpl oyer's post-hearing brief on
the grounds that it failed to include a Table of Authorities. Subsequently
Enpl oyer filed a Table of Authorities and explained it was not included in
the post hearing brief due to inadvertence. S nce Intervenor did not

establish any prejudice, | deny its notion to strike Ewl oyer's post hearing
brief.

2. Al dates hereinafter refer to 1983 unl ess otherw se specified
and al|l statutory citations are to the ALRA unl ess ot herw se specifi ed.



The Intervening Lhion filed tinely objections to the el ections
pursuant to Labor Code section 1156. 3(c). The Executive Secretary di smssed
18 obj ections and set the foll ow ng objections for hearing:

1. Wether the enpl oyer submtted an i nconpl et e and
deficient enployee |ist.

2. Wiether the Petitioner, the Vstern (onference of Teansters,
Local 890 (hereinafter referred to as Teansters) and the | UAWcreated the
i npression they were alter egos by conduct including but not limted to:
canpai gni ng toget her on each other's behal f and in presenting
i nt erchangeabl e representatives to the enpl oyees.

3. Wether the Enpl oyer permtted the Petitioner, the Teansters,
to collect authorization cards on conpany property during work hours,
disrupting work to obtain cards and stopping work to solicit cards and to
conduct an organi zational neeting.

4. \Wether the UAW the I ncunbent Uhion, abused its access
rights to engage in contract admnistration and/or to take post-
certification access by collecting authorization cards for the Petitioner
during work hours.

5. Wether the Enpl oyer denied the UFWaccess.

6. Wether the Enpl oyer's forenen and supervi sors engaged in
i1l egal surveillance of enpl oyees.

7. Wether a supervisor threatened enpl oyees with | oss of
enpl oynent for signing authorization cards for the Uhited Farm Vrkers.

8. In reference to each one of the above-listed 7



obj ections; if so, whether such conduct affected the results of the
el ecti on.

Upon the entire record and eval uation of the wtnesses, and after
consi deration of the post-hearing briefs, | nmake the follow ng findings of
fact and concl usions of |aw

. JIRSCIIN

None of the parties chal l enged the Board' s jusisdictioninthis
matter. Accordingly, | find Carl Dobler and Sons to be an enpl oyer wthin
the neani ng of Labor Code section 1140.4(c), and that the VWstern Conference
of Teansters, Local 890, I|ndependent ULhion of Agricultural VWrkers and the
Lhited FarmVWrkers to be | abor organizations wthin the neani ng of Labor
Gode section 1140.4(f) and that a representation el ecti on was conduct ed
wthin the neaning of Labor Code section 1156. 3.

1. BAKEROND

Carl Dobler and Sons is an agricultural enpl oyer wth farmng
operations in Mnterey, Santa G uz and San Benito counties. The | UAWhas
represented Carl Dobler and Sons (Enpl oyer) enpl oyees since 1978. The
Epl oyer and the | UAWhad signed a col | ective bargai ni ng agreenent whi ch was
effective until Novenber 1984.

1. BEMPLOYER ALLEGEDLY SUBM TTED | NOOMPLETE AND DEHI A ENT EMPLOYEE
LI STS

A Facts

In early Qctober |Intervenor comnmenced its canpaign to
organi ze the Dobl er agricultural enpl oyees. According to the credible

testinony of enpl oyee Maria Torres, its organizers visited



the Dobl er fields and conversed w th Dobl er enpl oyees frequently. & @)
Qctober 5 the UWPWfiled a Notice of Intent to G gani ze
and on ctober 10 received a list of the enpl oyees' names and
addr esses.
Jose Mordilla, a UPWorganizer, utilized the |ist when he
attenpted to visit four enpl oyees and have themsi gn aut hori zati on
cards. Three addresses were correct but the fourth one was not

since no enpl oyee lived at the |isted address.

Cavid Vega, a UZWnenberé/ using the sane |ist, endeavored
to contact seven enpl oyees in the early afternoon. He |earned that two
enpl oyees had noved, S two were working and were not at hone and three
enpl oyees had addresses listed that did not exi st.§/

Adol fo Tel |l es, anot her UZ\Nmanberz/ utilizing the list, attenpted
to contact four enpl oyees and at each address the current occupants i nforned
himthat the individuals that he was seeking did not reside there.

Ramro Perez, a UFWorgani zer, credibly testified that he

attenpted to visit every nenber of a |ettuce crev\?/ at their

3. "Not too far fromevery day" were her exact words.

4. Presently works at Monterey Mishroombut was unenpl oyed on the
day he tried to contact Dobl er enpl oyees.

5. (ne of them18 nonths ago.

6. There were no nunbers on the street that corresponded wth the
nunbers on the |ist.

7. Presently working at Monterey Mishroom but was
unenpl oyed the day he tried to contact Dobl er enpl oyees.

8. Each lettuce crew consisted of 50-55 workers. See page 30.



resi dences but encountered difficulties, i.e., the ngority of the crew
nenbers did not reside at the |isted addresses and sone of the addresses
were not existent.

At the pre-election conference, held on Cctober 17, at 2:00 p.m
the UFWel ection coordinator, Arturo Mendoza, pointed out that the Notice
of Intent to Oganize (hereinafter referred to as NJ |ist was defective.
Dobl er replied that it was a seniority |ist.

Mendoza testified that he did not protest about the NOIlist until
the pre-el ecti on conference because he and the ot her UFWor gani zers had
assuned that the list was an up-to-date payroll list not a seniority |ist
and per haps nunerous enpl oyees had noved.

The UFWreceived the payroll list (of eligible voters) the next
norni ng, Qctober 18, twenty-four hours before the el ection.

Mendoza testified that there were enpl oyees who no | onger |ived at
the addresses listed on the newlist and that the UFWrepresentatives
wast ed nuch tine endeavoring to | ocate them Geral do Puente, a UFW
representative, tried tovisit 25 eligible voters later that day and
di scovered that 5 of the |isted addresses were non-exi stent. Three of the
|i sted addresses were box nunbers.

The el ection was hel d the next norning, just four days after
the Teansters filed the Petition for Certification.

B. Analysis and Goncl usi on

Labor Code section 1157.3 inposes a duty on
agricultural enployers to "naintain accurate and current payroll lists
contai ning the names and addresses of all their enployees". California
Admini strati ve Gode section 20910(c) provides for an enpl oyer to provide an

enpl oyee list in respect to a Notice of



Intent to Oganize and section 20310(a)(2) provides for an enpl oyer to
provide a simlar list inrespect to a Petition for GCertification.
The details of the obligation in respect to the tw lists are set

out in Section 20310(a)(2): A conplete and accurate list of the conplete

and full nanes, current street addresses, and job classifications of all

agricul tural enpl oyees, including enpl oyees hired through a | abor

contractor, in the bargaining unit sought by the petitioner in the payroll

period inmedi ately preceding the filing of the petition. The enpl oyee |ist

shal | al so include the nanes, current street addresses, and job
classifications of persons working for the enpl oyer as part of a famly or
other group for which the nane of only one group nenber appears on the
payr ol | !

The objections, set for hearing by the Executive Secretary, allege
that the Enpl oyer failed to conply with these two sections by submtting a
seniority list rather than a payroll list in respect to Intervenor's notice
of intent to organize and by providing an i nadequate eligibility list for
the el ecti on which contained a substantial nunber of inaccurate or

nonexi stent addr esses.

It has been clearly established by the record evidence that the
seniority list supplied by the Enpl oyer instead of the payroll |ist was
grossly inadequate as it was so deficient that its utility was substantially
inpaired. Two organizers Mrdilla and Perez and two UPWnenber vol unt eers,
utilizing the HOlist, attenpted to visit approxi nately 115 enpl oyees' hones
and found that the najority of the enpl oyees did not currently reside at the

addresses |i sted.



In respect to the second list, delivered to the UFW24 hours
before the el ection, the record is not so conpl ete. The URWcoor di nat or
Mendoza described in general terns the deficiencies of the RClist, i.e.,
that there were enpl oyees who no |l onger resided at the |isted addresses and
the UFWorgani zers wasted nuch tine endeavoring to |ocate them The UFW
called only one witness Geral do Puente who testified as to particul ar
deficiencies wth the list, i.e., three addresses were post office box
nunbers and five addresses were non-exi stent out of 25 addresses.

S0 at best the UFWhad one day at its disposition to utilize a
sonewhat defective payroll list since the one they had utilized for 7 days
(Cctober 10-17) was a defective seniority list.

The Board in Slva Harvesting (1984) 11 ALRB No. 12 det erm ned

that in cases involving defective eligibility lists, it would apply an
out cone-det erm nati ve standard, under which an el ecti on woul d be set aside
only if the deficiencies inthe list tend to interfere wth the enpl oyees'
free choice to the extent that the el ection coul d have been af f ect ed.
However, in the sanme case the Board stated that it had noted in Yoder (1976)
2 ARB Nb. 4 that an el ection would not be set aside for an insubstanti al
failure to conply in the absence of gross negligence or bad faith on the
part of the enpl oyer.

Al though the enpl oyer was not guilty of bad faith, it was
certainly guilty of sone degree of negligence. It is difficult to determne
such degree as there was no evidence presented to explain the reason it

submtted a seniority list rather than an up-to-date payroll |ist.



In the absence of proof of gross negligence, | nust use the
Board' s criteria of "outconme determnative" in resolving the question of
whet her, the deficient |ists should be grounds for setting aside the
el ection.

The Teansters union won the el ection by nore than an anpl e nargi n
Teansters 207, UFW31, UAW9 and no union 58. { course, there are other
factors that have allegedly affected the outcone of the election, the
msrepresentati on by the Teansters, the | UAWabuse of its access rights,
etc. |If there had been no other factors affecting the outcone of the
el ection, the results mght have been consi derably cl oser and the defici ent
lists then coul d have been out cone-determnati ve.

Therefore, despite the substantial margin of victory by the
Teansters, | nust consider whether the deficient enployee lists constitute a
factor that affected the outcone of the el ection.

The fact situation presented by this case is unique. The enpl oyer
supplied a seniority list rather than a. payroll list in response to the
UFWs Notice of Intent to Qrganize. The rival unions, both the |UAWand the
Teansters, had access to the nanes and addresses of the enpl oyees since the
begi nni ng of the el ection canpai gn as the | UAWwas the bargai ni ng
representative and the Teansters enjoyed the sane access due to their
busi ness agents serving as | UAWofficers and/ or busi ness agents.

These additional factors are persuasive that the
communci ations so essential to the el ection process did not take pl ace.
Certainly, an inbal ance existed i n such conmunci ati ons. Two uni ons coul d

take daily access during both regul ati on access tine



and work tine while the third union, the UFW coul d only take access during
the regul ar access tinmes. Two unions had access to the addresses of the
enpl oyees during the entire el ection canpaign while the third union, the
UFW had severely |imted access to the enpl oyees' addresses until the final
day and sonewhat inpaired access the final day.

It is true that the UPNVwas able to take virtual ly naxi mum

advantage of its election access ri ghts.gl However, the Board has

held that visits to the enpl oyees' hones are very inportant since the union
organi zers are able to explain the advantages of union representation in a

tranqui | atnosphere and answer in detail any questions the enpl oyees

have. 10

Bven if the eligibility list were accurate in respect to a
substantial najority of the enployees, it still would not provide the UFW
wth arealistic opportunity to visit the enpl oyees in their hones and
expl ain to themthe advant ages of having the UFWas their bargai ni ng agent.
Twenty-four (24) hours does not suffice for such an endeavor. The Board in
Jack T. Baillie (1979) 5 ALRB Nb. 72 determned that three days was an

adequat e tine. =

Wether this failure to provide a sonewhat adequate Iistl—Z

9. Mria Torres, a LPWw tness, admtted that the UFW
organi zers visited the Dobler crews in the fields 2 or 3 tines al nost
every day. Enployer's wtnesses confirned this fact.

10. Hone visits are private, so they are not subject to the sane
tine restraints as work visits. Henry Mreno (1977) 3 ALRB No. 40.

11. However, the Board nade no conment on the sufficiency of one
or two days.

12, There was sufficient evidence to indicate that the
eligibility list was not w thout sone defects.

-10-



until the day before the el ection was by itself prejudicia enough to set
aside the election, | need not decide due to the presence of other outcone
determnative factors. However, | find that it was a factor that did
prej udi ce agai nst the enpl oyees nmaking a free and intelligent choi ce anong
the various alternatives.
V. THE ALLEGED ALTER EQO STATUS F THE TEAMBTERS AND THE | UAW THE

ALLEGD ABUSE OF ACCESS BY THE | UAW AND THE ALLEGED ASS STANCE BY

THE BEMPLOYER TO ASS ST THE TEAMSTER UN ON | N THE R GRGAN ZATI ON

EFFCRTS

In August 1984 Martha Cano, president of the I ndependent Uhion of
Agricultural VWrkers (1UAW was arrested and jailed on felony charges in
Yuna, Arizona. Soon afterwards, SamR vera, a Teanster business agent,
visited her in jail and the two discussed the future of the |UAW Gano
expl ai ned that she woul d be unabl e to continue wth her admnistrative
duties wth the 1UAWand woul d |i ke some of the Teanster business agents to
run the union, nake sure everything was done right and take care of the
staff. She confided in Rvera that she woul d nane hi mpresident of the | UAW
because he was the only one that wouldn't let the | UAWbe rai ded. nh August
28, 1984, Cano sent a tel egramto Roy Mendoza, senior busi ness agent of
Vst ern Gonference of Teansters (Teansters) Local 890 located in Salinas,
Galifornia, in which she granted hi mpower of attorney and authorization to
admni ster the affairs of the | UAW
A few days |l ater Roy Mendoza and SamR vera travel ed to the Yuna,

13/

Arizona, jail and conferred wth Cano.— The latter authorized Mendoza and

Rvera to hire thensel ves and ot her

o 13. Later on during the sane nonth, Mendoza and R vera
visited Cano again in the Yuna jail.
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i ndividual s as consultants for the ILAW1—4/

Uoon returning to Salinas, Mendoza took over the admnistration of
the IUAWand informed R vera that he, Mendoza, outranked him Rvera, as a
consul tant for the I UAWsince he was the seni or busi ness agent in Local 890.
A though R vera would periodically criticize Mendoza in regards to certain
courses of action decided upon by Mendoza, he acqui esced to Mendoza' s

authority until the first part of I\bvenber.l—sl

Mendoza proceeded to nane
Peter Maturino, Robert Castro, Ana Fernandez (none of the three obtained a
| eave of absence for the Teansters and continued on its payroll) |UAW
consul tants and Margaret Gijal va and Froil an Medi na. 16/
In early Septenber Mendoza deci ded that the Teansters woul d

organi ze the Dobl er enpl oyees,1—7/ who her et of ore had been represented by the
| UAWand had a col | ective bargai ning agreenent in effect until Novenber
1984. Mendoza desi gnated Robert Castro, as a | UAWconsultant, to be in
charge of the election canpaign. Both Mendoza and Castro gave instructions

to Medina, and Gijalva

14. Including additional Teanster business agents, Pete Maturi no,
Robert Castro and Ana Fernandez. It was al so agreed that Cano woul d serve
as a consultant for the Lhion until her trial commenced.

15. The reasons why R vera acqui esced to Mendoza' s
authority wll be discussed infra.

16. The latter had been a busi ness agent of the | UAWSi nce June
1984.

17. Rveracredibly testified that the Teanster business agents,

who were acting as consultants for the UAW decided to disnantle the | UAW
and begin a canpaign to replace the latter union with Teanster Local 890.
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in respect to their organizing activities.

In early Septenber, Robert Chavez acconpani ed by anot her organi zer@
visited the field where a Filipino crew was harvesting.

(havez explained to Marcell o Jose, a crew nenber, that Martha Cano
was unable to return to Galifornia and admni ster the | UAWcontract wth the
enpl oyer, so wth her authorization he, who was a Teanster representati ve,
was now visiting the crews as an | UAWrepresentati ve. Chavez inforned him
that the |UAWwas dying and that the crew nenbers shoul d be in favor of the
Teansters. Jose observed Chavez converse wth and distribute authorization
cards to his fell ow crew nenbers.

Rol ando Bose, anot her crew nenber, confirned Jose' s testinony that
(havez had visited the crewin early Septenber and had i nforned the nenbers
about Cano, the noribund condition of the Uhion, and how they shoul d choose
the Teansters to represent themin the future. Jose credibly testified that
four crew nenbers, Folando Bose, Catalino Arre, Arsenio Dususin and F. Cabot
had expressed their confusion about the | UAWand the Teansters. The five
crew nenbers were under the inpression that the | UAWwas representing them
but just before the el ection the inpression changed so that they thought the
Teansters were representing them Bose al so observed | UAWTr epresent at i ves
inthe Dobler's fields distributing Teanster literature and authori zation
cards to crew nenbers.

Mendoza arranged for a | UAWsponsored neeting of Dobl er enpl oyees

to discuss the upcomng negotiations for a new coll ective

18. There is no evidence as to the organizer's identity.
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bargai ning contract with the Enpl oyer. The neeting was hel d on

19/

Sept enber 26, 1984, at the Teanster's hall in Salinas.=— Mendoza

utilized flyers to announce the neeting, typed and prepared by Mrgaret
Gijalva, a |UAWbDusi ness agent.

Mendoza, who was the only speaker at the neeting,
i ntroduced hinsel f and announced that he was taking over the | UAW He
expl ained to the Dobl er enpl oyees, in attendance, that Martha Gano, the | UAW
presi dent, had given hi mpower of attorney as she was unabl e to reenter
Gilifornia and thus coul d not service the collective contract wth Dobl er.
Mendoza added that he woul d be in charge of negotiations, upcomng in
Novenber, and al so any probl ens the nenbers mght have. He introduced
Froi lan Medina and Margaret Gijal va as | UAWbusi ness agents, and Ana
Fernandez and Robert Castro as |UAWconsultants. SamR vera had not been
notified of the details of the neeting but he entered the hall by chance
while it was in progress. He credibly testified that after two mnutes
Mendoza noticed his presence and indicated to himwth a facial expression
toleave the hall. Rvera inmmed ately conpli ed.

Mendoza i nforned the enpl oyees in attendance that if any one of
themhad a problemto cone to the |UAWoffice and if no one were there to go
to the Teanster's office.

The enpl oyees asked questions about Martha Cano and pi ece rates.

There was no evi dence presented to indi cate whet her the

19. SamRvera expressed to Mendoza his desire to have a general
neeting of all the nenbers of the | UAW(the Uhion was the bargai ni ng
representative for the agricultural enpl oyees of 2 or 3 other enpl oyers
whi ch represented 60%of the Uhi on nenbershi p, about 600 nenbers) but
Mendoza overrul ed him
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union officials answered these questi ons.

Duri ng Septenber and Qctober, Froilan Medina, Johnni e Maci as@/
and Margaret Gijalva, |1UAWbusi ness agents, under instructions from
Mendoza and Gastro, visited the Dobler fields during the regul ar access
tine and al so during work tine and non-noon breaks, and distributed
literat urez—ll advocating a vote for the Teansters and gat hered nunerous
enpl oyee signatures on Teanster authorization cards. Qijalva credibly
testified that she visited the fields during work tine as a | UAW
busi ness agent but on behal f of the Teansters three tinmes wth Froilan
Medi na and three tinmes wth Johnni e Maci as during work ti mia.z—Z Qijalva
added that al though the forenmen coul d observe her taking access and
conversing w th the enpl oyees, she believed the forenen were unable to
observe the nature of the naterials distributed. Pablo Tijeda credibly
testified that he observed Froilan Medi na and other | UAWrepresentatives in

the Dobler fields on three or four occasi ons.g’/

SmRvera, Pete Maturino and Froilan Medina, as | UAWDbusi ness
agents and/or consultants organi zed a conmttee, conposed of representatives

fromeach of the Dobler crews. Follow ng

20. Ray Mendoza enpl oyed Johnni e Macias as a | UAWbusi ness agent
at the begi nning of Crtober.

21. Hyers typed, printed, etc., by Margaret Gijalva, Sam
R vera, Pete Maturino and Froil an Medi na.

22. Qijalva, Medina and Maci as inforned the Dobl er workers that
Margaret Cano coul d not cone to California, that she had gi ven power of
attorney to Ray Mendoza and that they (the | UAWrepresentatives) wanted t he
workers to vote for the Teansters because it was a stronger union and they
woul d recei ve better benefits.

23. He saw GQijal va acconpany Medina the first tine.
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instructions fromthe af orenenti oned | UAWTrepresentatives, commttee nenbers

distributed Teanster |eaflets to their respective crews in the fields.
During the sane period of tine, SamR vera, who was a consul t ant

for the IlUAWWand later its (acting and later its actual) president and

si mul taneousl y a Teanster 890 busi ness agent visited Dobler fields on three

occasi ons and gat hered signatures for Teanster authorization cards.

However, he either conversed wth the enpl oyees on the edge of the fields or

. . . . 24/
took access during regul ar organi zati on access tines.—

Qijalva credibly testified that Froilan Mdina, Johnnie Mcias
and she, as | UAWbusi ness agents, continued to contact Dobl er enpl oyees in
the fields on behal f of the Teansters.

SamR vera protested to Mendoza about the practice of the | UAW
busi ness agents visiting Dobl er enpl oyees during work tine. Mendoza replied
that it was none of Rvera s business. Mreover, Rvera insisted that the
Teansters not try to organi ze "conpani es" that were | UAW Mendoza replied
that he was the boss, as senior Teanster business agent, and woul d recomrmend
termnation of Rvera' s enploynent with the Teansters if R vera continued
such opposition to his deci sions.

Rvera inforned Froil an Medi na that the | UAWbusi ness agents
should not visit the fields and col | ect Teanster authorization cards during
work tines. Medina replied that he had to do it because Mendoza had sai d

once Carl Dobler was done that he,

24. Rvera testified that he contacted the Dobl er
enpl oyees as a Teanster business agent not as a | UAWofficial.
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Medi na, woul d be placed on the Teanster payroll.

Onh Monday norni ng, before the el ection petition was filed, Roy
Mendoza and two unidentified individuals visited a crewin a Dobler field
during work tine. They inforned the crew nenbers that the | UAWwas "al |
finished" and that they should vote for the Teansters. The crew forenan,
Ranon D az, was present. Mendoza and the two individual s conversed wth the
crewfor twenty mnutes and then left the field at the break.

h a Saturday norning, before the filing of the el ection

petition, Froilan Medina and two Teanster representati ve32—5/

conversed wth the crew nenbers, distributed pro-Teanster |iterature and
gathered signatures for authorization cards. The visit lasted thirty
mnutes but the record evidence is not clear whether the visit took place
during work tine, noon tine or a non-noon tine break. 26/
Oh ctober 12 Cano designated the fol l ow ng individual s to be
acting officers of the IUAW SamR vera, president; Roy Mendoza, secretary-
treasure; Peter Maturino, 1st vice-president; Robert Castro, 5th vice-
president; Froilan Medina, vice-president or trustee; Margaret Gijal va,

Vi ce-presi dent or trustee. 2

25. According to Pablo Tejeda s credible testinony, the crew
nenbers comment ed that the two individual s acconpanyi ng Medi na were
Teansters. (The state of mind of the crew nenbers Is relevant. Therefore,
such testinmony is a state of mnd exception to the hearsay rule.)

26. Tejeda testified that he did not know whet her Medi na and t he
Teansters entered the fields wth the forenan' s perm ssi on.

27. CGano sent a telegramto the UAWoffices in Salinas,
in which she designated the individuals and their respective
offices. In the sane tel egramshe expressed her intention to resune
her position as president of the |UAWin the future.
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Mendoza arranged a Teanst er - sponsored neeting of the Dobl er
enpl oyees whi ch was held on ctober 16 in Vétsonville. SamR vera (who was
wearing a Teanster's jacket wth his nane on it) Roy Mendoza and Pete
Maturino were in charge of the neeting. Johnnie Macias, Froilan Medina, Ana
Fernandez, Pete Maturino and perhaps Robert Chavez were al so in attendance.

Mendoza i ntroduced Margaret Gijalva, who was wearing a Teanster's
jacket as working for the lUAW Rvera nentioned that if the Teansters won
the el ection, everything would work out all right.

Sone of the Dobl er enpl oyees present asked why the Teansters and
| UAWrepresentatives were there together. They al so asked why shoul d t hey
vote for the Teansters. R vera and Mendoza responded and gave reasons why
they shoul d vote for the Teansters but they gave no reasons why they shoul d
vote for the IlUAW Nobody gave any answer to a question of what woul d
happen to the | UAW

The pre-el ection conference was held on Gctober 17 and Froil an
Medi na, Johnni e Macias, and Margaret Gijalva represented the |UAW The
el ection was held on Gctober 19 and the results were as follows: Teanster's
207, WFW31, TUAW9, No Whion 58. On Cctober 22 Cano notified the | UAW
of ficers that she had converted their offices fromacting to actual status.

Oh the day of the election, SamR vera travel ed to Yuna, Arizona,
due to a famly energency. During the five-day period posterior to the
el ection, he tel ephoned the UAWoffice in Salinas but was unabl e to secure
fromany of the UAWrepresentatives answering the tel ephone a "strai ght
answer" about filing objections to the election until he conversed wth

Qijalva, the afternoon of
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the fifth day. She infornmed himthat Mendoza had decided that the | UAW
woul d not file any objections to the el ection.

During the nonth of Cctober Mendoza inforned R vera that since the
latter was al ways objecting to Mendoza' s deci sions that he was consi dering
firing hhmfromhis Teansters' post. O Novenber 14 Mendoza inforned R vera
that he was no |l onger working for the Teansters

During Novenber R vera renmained in Yuna due to illness in
his famly. @Gijalva advised Rvera by tel ephone that Mendoza
continued to admnister the |UAWaffairs wth irregul arities.2—8/
Gijalva suggested to Rvera that he take sone corrective action. Rvera
returned to Salinas the weekend of Novenber 16, changed the | ocks on the
| UAWoffices, sent letters to the Teanster business agents that were working
for the lUAWand inforned themthat they had been di scharged. Mbnday
norning he went to the 1UAWoffice and took over the direction of the Uhion.
He retained Gijalva and hired two new busi ness agents. R vera continued to
act as president of the lUAWand direct its affairs up to and incl udi ng the

week of the hearing.

28. Previous to this communciation Rvera had signed pay checks
(for the 1UAW consultants and business agents) that Mendoza had sent to
himin Yuna.
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a. Analysis and Goncl usi on

1. The Aleged Alter Ego Status of The Teansters and the
| UAW

The Executive Secretary set (bjection 28 for hearing to the extent
that the Petitioner (the Teansters) and the I ncunbent Uhion (the | UAY
created the inpression that they were "alter egos" by conduct including but

not limted to; canpaigning together on each other's behal f and presenting

i nt er changeabl e representatives to the enpl oyees and if so whet her such
conduct interfered wth the voters' ability to freely and intelligently
choose anong the bal | ot choi ces.

It appears fromthe record that the Teansters and the | UAW
representati ves created the inpression that the two unions were 'alter egos
inthat they msrepresented to the enpl oyees that a vote for the Teansters
woul d be, in effect, the only way to continue the | UAWrepresentati on even
though it woul d be under the banner of the Teansters and that Mrtha Cano,
the president of the |UAW was in favor of such a Teanster vote. o

Ray Mendoza and Robert Chavez actual |y inforned the enpl oyees that
the UAWwas "fini shed" and "dyi ng" respectively, that Cano had aut hori zed
themto admnister the |UAWaffairs and that the enpl oyees shoul d vote for

the Teansters. Mrgaret Gijalva, Froilan Medi na and Johnni e Maci as,

i nforned the enpl oyees

29. Athough the UAWoOfficers (who were Teanster busi ness agents
at the same tine) may not have said so in so nany words, the general
i npressi on they engendered was that Martha Cano had appoi nted the Teanst er
busi ness agents to assure the continuation of the admnistration of the | UAW
affairs and the only way for them the Teanster business agents, to do so
woul d be under the auspices of the Teansters' union so it was necessary for
the enpl oyees to vote for the Teansters.
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that Martha Cano coul d not cone to California and that she had granted
authority to Roy Mendoza to admnister the | UAWaffairs and that they shoul d
vote for the Teansters.

Moreover, just the fact that the | UAWofficers and busi ness agents
were canpai gning for the Teansters (| eaving aside their corments about the
status of the IlUAWand its president) woul d be interpreted by the enpl oyees
as a Gano endorsenent for the Teanster's union in the upcomng el ections.

It is only natural that the enpl oyees woul d assune that the | UAW
representati ves were acting in accord wth the directions of the union's
president. There is no evidence in the record to indicate that they knew or
had reason to know ot herw se.

The record evidence indicates that the enpl oyees had every reason
to believe that Martha Cano, the IUAWpresident, had aut horized the Teanster
representatives to take over the direction of the | UAW

(a) The Septenber 27 | UAWsponsored neeting at whi ch Roy Mendoza,
a teanster Local 890 busi ness agent, announced that Martha Cano had
aut hori zed himto take over the |UAWaffairs and if they had any probl ens
wth the Dobler contract to consult himeither at the | UAWor Teanster
of fi ces.

(b) Mendoza' s introduction of certain Teanster business agents
as | UAWbDusi ness agents or consultants at this same neeting.

(c) Froilan Medina s (the | UAWbusi ness agent, who had been
serving the Dobler contract for over 2 nonths) col | aboration (as a
subordi nate) wth Mendoza and Robert Chavez, at the neeting and later in the

fields.
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(d) The unvaried nessage to the Dobl er enpl oyees by Gijal va,
Medi a and Macias that they were | UAWrepresentatives but were worki ng under
the aegis of the Teanster busi ness agent Mendoza who had taken over the
direction of the | UAW

(e) Robert Gastro who identified hinself as a Teanster to the
FHlipino workers but informed themhe had been aut hori zed by Martha Cano,
the 1 UAWpresident, to contact them

It then follows that the enpl oyees believed that whatever the
Teanst er busi ness agents, who were acting as | UAWofficers and busi ness
agents, told themwas wth the approval of the |UAWpresident, Martha Cano.

However the record evidence clearly shows that Cano only
aut hori zed the Teanster business agents to take over the direction of the
[UAW not its destruction. In Cano's nailgram in which she authorized Roy
Mendoza to take over the admnistration of the |UAWthere is no nention of
the Teanster's union repl acing the | UAW Mreover, in the tel egram of
Cctober 12, Cano nentioned her intention to resune the presidency of the
|UAWiInNn the future. Rvera confirned Cano's intention to keep the | UAW
functioning as a separate entity in his testinony that Cano confided in him
that the reason she had desi gnated hi mpresi dent was because she trusted

that he would not raid the IUAW@/ Now to the question of whet her

30. Athough Rvera s testinony was uncorroborated, he testified
in a candid strai ghtforward nanner and appeared to make a sincere effort to
recall the details of his conversations wth Martha Cano. Further nore
Petitioner failed to call Ray Mendoza, or any other witness for that matter,
torefute Rvera' s testinony about Martha CGano's w shes for the future of
the lUAW There was no

(Foot note conti nued------ )
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such a msrepresentation is of such a nature to warrant setting aside
the el ecti on.

In Paul Bertuccio & Bertuccio Farns (1978) 4 ALRB No. 91, the

Board stated that it did not have to deci de whether Hbl | ywood Geramic (1962)

140 NLRB 221 or the NLRB s | ater announcenent in Shoppi ng Kart Food Mrket,

Inc. (1977) 228 NLRB No. 190 shoul d be applied in the agricul tural context
since no msrepresentati on had been clearly established nor had there been a
show ng that the party, which was the object of such msrepresentation,
| acked an opportunity to reply to the all eged msrepresentation.

However, in the instant case, there is uncontroverted evi dence
that a msrepresentation occurred. The question is whether it was of such a
degree of gravity to set the el ection aside. Gonsequently, it is warranted
to refer to NLRB precedent.

In Hol | ywood Geramcs, supra, and General Knit of

CGalifornia (1978) 239 NLRB 619, 99 LRRM 1687, the Board hel d that an

el ection woul d be set aside when a msrepresentation or simlar canpai gn
trickery, deliberate or not, which invol ves substantial departure fromthe
truth, and occurring at a tine which prevents effective rebuttal by the
opposi tion, nay reasonably be expected to have a significant effect on the
el ecti on.

The NLRB in Mdl and National Life Insurance Go. (1982)

(Footnote 30 continued------ )

i ndication fromPetitioner's counsel that Mendoza was unavail abl e as a
wtness. Mreover Cano's nmessages in the 2 mailgrans do not indicate that
she was anenabl e to the Teansters replacing the UAWiIn representing the
Dobl er enpl oyees.
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263 NLRB No. 24, 110 LRRM 1489, overrul ed General Knit and Hol | ywood

Ceramics and returned to the general rule of Shopping Kart. The Board in

Shoppi ng Kart and Mdland held that it woul d no | onger set aside el ections

sol el y because of m sl eadi ng canpai gn statenents or msrepresentations of
fact. It based its ruling on the belief that enpl oyees are in a better
position than the Board to judge the veracity of canpaign statenents. "¢
believe that Board rules in this area nust be based on the vi ew of enpl oyees
as mature individual s who are capabl e of recogni zi ng canpai gn propaganda for
what it is and discounting it." The Board went on to state that it woul d
still intervene in cases where a party has used forged docunents whi ch
render the voters unable to recogni ze propaganda for what it is. In order
words, as the Board stated, it would set an el ection aside not on the basis

of the substance of the representation but the deceptive manner in which it

was nade.

In the instant case, the representations by the | UAW
representatives, who were either Teanster business agents acting as | UAW
of ficers or | UAWbusi ness agents acting under instructions of the forner,
were that Martha Cano favored the Teansters' union over the | UAWiIn the
el ections. Such representations were nore than just nere propaganda cl ai ns
by one of the parti es.

If the Teanster representatives, as such, nade statenents that
Cano was in favor of the Teansters over her own union in the election, it
woul d have been easy for the voters to eval uate such statenents for what
they were, and di scount themas nere canpai gn progaganda by one of the

parties' spokenen, the Teanster representatives.
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However, in "the instant case the Teansters busi ness agents
conveyed their pro-Teanster progaganda to the voters through the | UAW
representatives, that is, conveyed it in a deceptive manner. S nce the
voters were nade to bel i eve the propaganda was comng fromthe | UAWt hey
were unabl e to evaluate the statenent for what it was, Teanster propaganda.

In effect, it was Teanster propaganda nasquerading as an | UAW the
i ncunbent union's, recommendation. It was not the substance of the
statenent "Martha Cano wants you to vote for the Teansters" but the
deceptive manner in which it was nade that rendered the enpl oyees unabl e to
recognize it for what it was.

It could be argued that the enpl oyees shoul d have been skepti cal
about the I UAWrepresentatives advocating a vote so that their uni on woul d
be repl aced by another. However, the inpression the | UAWrepresentatives
gave to the voters was not unequivocal. There were a variety of factors that
woul d lead the voters to believe that the |UAWand the Teansters were
I nt erchangeabl e and the only way the voters coul d keep the | UAWor a cl ose
facsimle functioning was to vote for the Teansters. The factors were:
Teanst er busi ness agents working as | UAWofficers and busi ness agents, |UAW
busi ness agents wearing Teanster jackets, |UAWrepresentatives and Teanster
busi ness agents seen by the enpl oyees acconpanyi ng each other to the
neetings and the fields, the interchangeabl e use of the | UAWand Teanst er
offices if an enpl oyee wanted to see Roy Mendoza, etc.

It istrue that the Board is reluctant to set aside el ections

because in the Galifornia agricultural setting it nay
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signify a serious delay in the enpl oyees’ expression of free choice since
general |y another election cannot be held until the next peak season which
nmay not occur until the follow ng year.

However, in the the instant case the msspresentation has
distorted the el ection canpai gn delineations to the point where it nay be
said the uninhibited desires of the enpl oyees with respect to el ection
choi ces cannot be determned. In asimlar fact situation current NLRB | aw
woul d warrant the setting aside of the el ecti on.3—1/

In Mdland the Board nentioned wth approval the | anguage in a

pre- Hol | ywood Ceramics NLRB case, Lhited Aircraft Gorporation 103 NLRB 102

(1953) which read in effect: where it appears that enpl oyees are decei ved as

to the source of canpai gn propaganda by trickery or fraud, and they cannot

therefore recogni ze nor eval uate propaganda for what it is, the board w |
set aside the election. That | anguage describes wth accuracy the fact
situation in the instant case.

S nce | have found that the enpl oyees have been decei ved, by
fraud, as to the source of the propaganda in question, and their unhibited
desires wth respect to el ection choi ces cannot be determned, | recomend
that the el ection be set aside.

2. The Aleged Abuse of Access by the | UAW

The Executive Secretary set (bjection 18 for hearing, that
is, whether the |UAWabused its access rights to engage in contract
admni stration and/or to take post-hearing access by conduct including but

not limted to: collecting authorization

31. Labor (ode section 1148: "The board shall follow
appl i cabl e precedents of the National Labor Rel ations Board."

-26-



cards for the Petitioner and canpai gning for the Petitioner during work
hours, and if so, whether such conduct affected the results of the election.

The record evidence clearly denonstrates that | UAWbusi ness
agents, Gijalva, Medina and Maci as took post-certification access to
canpai gn/ col | ect authori zation cards for the Petitioner during work hours.
Gijalva credibly testified and | find that she, Medi na and Maci as,
(Gijalvathree tines wth Mdina and three tines wth Macias) entered the
Enpl oyer' s property during working hours and canpai gned for and gat her ed
authorization cards for the Teansters. Rvera s credible testinony confirns
the fact that Medina did take post-certification access to canpaign for the
Teansters as Medina in effect admtted to Rvera that he had done so in
response to Rvera's warning not to do so.

There is further credible evidence that on one occasi on Ray
Mendoza entered Enpl oyer's field during work tine and renai ned 20 m nut es
canpai gning for the Teansters.

The evidence is not clear with respect to the frequency of the
abuse of its access rights by the lTUAW Gijalva testified that she
frequently observed Medi na and Macias return at odd hours fromDobl er fields
W th nunerous Teanster authoriztion cards signed. However, they coul d have
gat hered such signatures during the regul ati on access hours. So Gijalva's
testinony does not provide reliable evidence as to the frequency of the
access abuse.

A though the factor of the | UAWs abuse of access by itself woul d
not constitute grounds for setting aside an election, | findit to be

anot her factor to support such ruling.
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3. The Aleged Assistance by the Enpl oyer to Assist The
Teanster Uhion inits Qganization Eforts

The Executive Secretary set objections 1, 2 and 6 for hearing,
that is, whether the Enpl oyer assisted the Petitioner (the Teansters) inits
organi zation efforts by: permtting the Petitioner to collect authorization
cards on conpany property during working hours, disrupting work to obtain
cards and stopping work to solicit cards and to conduct an organi zati onal
neet i ng.

There exi sts record evidence in respect to the first
guestion but none in respect to the latter ones.

The first question is whether "the Enpl oyer asisted the Teansters
intheir organi zational efforts to collect authorization cards on conpany
property during work hours.” It is true that at | east one Teanster busi ness
agent (the other organizer was not identified) visited one of the Enpl oyer's
FHlipino crews in the fields.

In early Septenber, Robert Chavez, a Teanster's busi ness agent and
| UAWVi ce-presi dent and el ection coordi nator, visited one of the Enpl oyer's
FHlipino crews and introduced hinself to the nenbers as a | UAW
representative. There is no evidence whether he visited the crew during
work hours or during organi zational access tine.

Even if Chavez and the other organizer had visited the crew during
work tine, there is no evidence that the foreman knew that Chavez was a
Teanster representati ve.

The UFWargues that an obj ective standard shoul d be appl i ed and
the fact that the Ewpl oyer did not know that Chavez was a Teanster business

agent is irrelevant, the inportant aspect is that
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the enpl oyees thought that the Enpl oyer favored the Teansters because the
foreman was permtting a Teanster representative to talk to themduring work
tine about el ections of a new bargai ning representative. That mght have
sone validity if there were proof that Chavez and the other organizer, if he
were a Teanster, took access during the worktine but there was no such
evi dence.

The record evidence clearly established that | UAWbusi ness agents,
Margaret Gijalva, Froilan Medina and Johnnie Macias, visited the crews in
the Enployer's fields during work tine. However, the evidence is sparse in
respect to whether the Enpl oyer's forenen and supervi sors were aware t hat
the busi ness agents were canpai gning for the Teansters or nerely servicing
the col lective agreenent. Qijalva credibly testified that although the
forenmen coul d observe their taking of access and conversing wth the
enpl oyees, she believes that the forenen were unabl e to observe the nature
of the material s distributed.

In viewof the lack of evidence in respect to the
Enpl oyer' s supervi sor's know edge and Grijalvas's direct testinony on the
question, | recommend that (bjections 1, 2 and 6 be di sm ssed.

V. THE ALLECGED BEMPLOYER S DEN AL F ACCESS TO THE URW

A Facts

Oh ctober 4, four URWorgani zers visited one of the Ewpl oyer's
fields to talk to the harvest workers of two |ettuce crews about the
elections. They duly identified thensel ves to the harvest supervisor,
Denni s Parker, who requested that they not enter the field as it was in a

nuddy condition and he did not want themto
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i njure thensel ves or danage the lettuce. The organizers did not express
any obj ections and conplied wth Parker's request.

The four UFWorgani zers conversed wth sone of the approxi nately
100 crew nenbers as they congregated around a | unch wagon that was parked in
an adj acent public road. They al so conversed wth sone enpl oyees in the
field who had responded to their request to cone to the edge of the field.
However, there were a few enpl oyees who renai ned i nside the field.

Oh ctober 17, 1984, Juan Cervantes and anan,gl UFW
organi zers visited a spi nach harvesting crew a few mnutes before work began
at 7:00 am Sone wonen crew nenbers informed themthat they woul d have
their lunch period at 9:00 aam  Cervantes and Fonan returned a few mnutes
bef ore nine and took access on the hour.

Cervantes tal ked to a woman crew nenber who was partaki ng of sone
food. Carl Dobler, a managi ng partner, approached hi mand asked him
whet her he planned to stay. GCervantes replied that he understood t hat
since the enpl oyees had not been working past noon during the last 2 or 3
days previous, the 9:00 am break shoul d be considered the | unch peri od.
Dobl er responded that if the organi zers renai ned that woul d be trespass so
he woul d call the sheriff and have the organi zers expel | ed.

Wthin 3to 4 mnutes, Dobler returned acconpani ed by S ephen
Hghfill, a labor consultant, and Don Alien a supervisor. Hghfill shouted

at the organi zers that they had no right to be

32. Thereis noindication in the record whet her "Ronan'was a
given or |ast nane.
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taki ng access and that they should | eave. Ronman commented to Cervantes
that they shoul d | eave so that there woul d be only one crazy person not
t wo.

The deputy sheriff arrived at that nonent and Cervantes and Roman
explained to himthat it was the noon break, their reasons for believing so
and therefore they had the right to access. The deputy sheriff said that the
ALRB shoul d decide that question and that they should | eave the Enployer's
premses. Haghfill translated the conversation to the crew nenbers and
guf fawed raucously.

The organi zers left and each one went his separate way. Cervantes
testified that he did not return and take access to the spinach crew
Dobl er testified that at approximately 10:00 a.m he learned that the
spi nach crew woul d conti nue to harvest after 12:00 noon so there woul d be a
| unch period and noontine access. [Dobler added that he noticed two UFW
organi zers sitting in a parked car near the fields. He stopped and i nforned
themthat there woul d be noontine access. The organi zers thanked him
cordially. Later Dobler observed the sane organi zers at noontine taki ng
access to the spinach field. GCervantes testified that he had taken access
three tinmes previously that week. Foreman Ruben Lopez testified that UFW
organi zers had taken access several tines during the weeks next precedi ng
the ALRB el ecti on.

B. Analysis and Goncl usi on

The Executive Secretary set (bjections 4 and 5 for hearing, that
is, whether the Enpl oyer interfered wth the UFWs access rights. In
respect to the UFWs access to the lettuce fiel ds supervisor Dennis Parker

request ed the union organi zers not to take

-31-



access because of the nuddy conditions of the field-and the latter conplied.
So in effect the Enpl oyer did not deny the uni on organi zers access.

It isdifficut to see how such a request and conpl i ance adversely
affected the UFWin their organizing efforts that day since they were abl e
to converse wth 95%of 110 harvest enpl oyees. The fact probably expl ai ns
why they readily conplied with Parker's request. 104 enpl oyeesg’/ Is nore
than enough for four organizers to talk to during a thirty mnute period. |
find that there was no denial of access.

| also find that the Ewl oyer did not unlawfully deny access to
Juan Cervantes and his fell ow UFWorgani zer Roman. There i s uncontrovert ed
testinony that there was a |unch period for the spinach crewthat sane day
and the UFWorgani zers took access (not Juan Cervantes though as he credibly
testified he had not) at that tinme. Carl Dobler, Jr., credibly testified
that he saw the sane organi zer 33—4/ taki ng access to the spinach crew at noon

tine. It was very likely that he saw and recogni zed R)man@

and j ust
assuned the other one was Cervant es.

In viewof the foregoing, | recommend that (bjections 4 and

33. G the 110 enpl oyees in the two spinach crews all but
approxi mately 6 either congregated on the road in the vicinity of the | unch
wagon or came over to the edge of the field at the request of the UFW
or gani zers.

34. Cervantes testified that he and Fonan went separate ways
after the 9:00 am attenpt to take access to the spi nach crew

35. Roman did not testify as a wtness, and there was no

evi dence other than Dobler's as to whether he took noontine access to the
Spi nach crew or not.
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5 be di sm ssed.

V. ALLEGED BWLOER S SIRH LLANCE GF EMPLOYEES

A Facts

h ctober 4, UFWorgani zers attenpted to enter the fields at the
noon break but at the request of supervisor Dennis Parker they renai ned on
the public road and conversed wth the harvesters of the two | ettuce crews
who had congregat ed around a | unch truck parked on the sane public road.
Jose Quinteros, a foreman of one of the lettuce crews, testified that he was
present during the tine the UFWorgani zers were talking to crew nenbers. He
candidly admtted that he had nothing el se to do so he watched the crew
nenbers and uni on organi zers conversing during the entire 30 mnute | unch
peri od. However, he did not take any notes.

h Cctober 17, Jose Mordilla, a UFWorgani zer, visited a crewin
an Enpl oyer's parking lot at approxi nately 6:45 just before work. He spoke
to a Flipino worker about the UFWand the el ections and the latter signed
an authoriztion card. Wile Mrdilla was conversing wth the af orenenti oned
Flipino worker, Don Alien, the Enpl oyer's supervisor arrived in his notor
vehi cl e and parked near them After the Flipino signed the authorization
card, Alien went to talk to the forenan of the Flipino worker's crew

Mordi | | a approached anot her F Iipi no worker and began to converse
wth him The FHlipino worker, who had signed the card, wal ked over and
requested Mrdilla to return the card he had just signed. Mrdilla
conplied. The worker grabbed the card and tore it up in the presence of 20
fell owworkers, his foreman and Alien.

At the sane tine in the sane parking |ot, MIlagros Thonas,
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anot her UFWorgani zer, arrived to converse with and ask workers to sign
authorization cards. She noticed that supervisor, Don Alien, was parked in

the pickup truck and the side w ndow rol | ed down. 3o/

She approached a crew
nenber who was standing 20 feet away fromthe Alien vehicle and tal ked to

hi mapproxi mately 10 mnutes. During the entire ten mnutes she noticed, as
she gl anced over her shoul der, that Alien was | ooking at her and the crew
nmenber. Aien took no notes. Wile she conversed with the worker there
were approxi mately 5 to 10 other crew nenbers in the sane vicinity but they
did not block Alien's view of Thonas and the crew nenber.

h ctober 5, 1985, Javier, a UFWorgani zer visited a pepper-
harvesting crew during the noon tine break. He conversed wth crew nenbers,
for a period of 15 mnutes and 6 of them including Maria Torres, signed
authorization cards. During the entire 15 mnutes the crew s foreman Ranon
O az was observing Javier and the crew nenbers froma vantage poi nt 30 feet
away.

B. Analysis and Goncl usi on

The Executive Secretary set for hearing (bjection 6, 7, 12 and 13,
that is, whether the Enpl oyer though its supervisor and forenen engaged in
surveil | ance of enpl oyees during the UFWs organi zing activities.

In Tonooka Brothers (1976) 2 ALRB No. 52, the Board held that:

The burden is on the parties alleging illegal surveillance to
present evidence to warrant the conclusion that the enpl oyer was
present at a tine when the union organi zers are attenpting to tal k
to the workers for the purpose of surveill ance.

36. Thonas testified that he was al ready there when she commenced
to speak with the worker.
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Afinding of illegal surveillance nust be based on nore than a
denonstration that the supervi sor was present in the area where he was
entitled to be during the tine the organi zers are endeavori ng to
converse wth workers in the sane area.

Ml agros Thomas, a UFWorgani zer testified that while she
conversed wth a crew nenber in the parking |ot that supervisor, Don Aien
was wat ching her and the crew nenbers. According to her testinony, Aien
was seated in his pickup truck 20 feet distant and every tine she gl anced
over her shoul der toward himthat she observed himlooking in her direction.

However, she also testified that he was al ready parked in that
particul ar | ocation when she initiated her conversation wth the worker.

However, nore is needed than a supervisor's nearby presence in a

pl ace where he was before the uni on organi zer began her conversation wth

the worker and that he was looking in the general direction of the two while
they conversed to establish that he was parked there' for the purpose of
survei | | ance.

If it were otherw se, he woul d be obliged to nove anay froma
pl ace where he has a right to be.

g course in the event a union organi zer and a worker nove away
froma supervisor or a foreman and then the latter follows them it woul d
anount to a factor fromwhich intentional surveillance coul d be inferred.

Accordingly, |I find that Don Alien did not engage in

illegal surveillance of MIlagros Thonmas and an uni dentified enpl oyee.
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The UWFWargues that Don Alien, supervisor, illegally engaged in
surveil | ance of Jose Mordilla, a UPWorgani zer and the Filipi no crew nenber,
who tore up the authorization card, on the sanme norning.

The WFWhas presented evi dence fromwhich it argues, an
i nference can be made that such surveil |l ance took pl ace.

However, even assuming that such facts are true, no such inference
can be nade. There is evidence that the supervisor, who was in the vicinity
when the Felipino signed the card, later talked to the forenan. But there
IS no evidence that either he or the forenan later tal ked to the worker.
The fact that the worker tore up his authroization card does not indicate
that he did so due to the pressure of surveillance by or conversation wth
superi ors.

There coul d be various expl anations for the worker's conduct such
as a mstaken belief as to which union's authorization card he had si gned,
etc. onsequently, | find that neither the forenman nor the supervisor
engaged in any illegal surveillance in respect to the incident of the
aut hori zation card being torn up.

The UFWasserts that Enpl oyers' supervi sors engaged in additi onal
survei |l ance incidents but presented sparse evidence to support such
assertions.

Maria Torres testified that foreman Ranon D az observed her and
ot her crew nenbers sign authorization cards at a vantage poi nt of 30 feet
distant. This occurred during the noon break and there was no evi dence
whether D az was al ready present at such vantage point before the union
organi zer and the enpl oyees began to converse about the signing of the

aut hori zation cards or noved to such
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vantage point afterwards. There is an absence of evi dence fromwhich it
could be inferred that he intentionally stationed hinself at a place from
where to engage in surveillance of the union organi zer and the workers.
Accordingly, | find that Ranon Daz did not engage in illegal surveillance
on this occasion.

Jose Quinteros, a. forenan, readily admtted in his testinony,
that he observed the uni on organi zers converse w th enpl oyees during the
entire noon break (thirty mnutes) while the enpl oyees were congregat ed
about a | unch wagon, partaking of the noon repast. However, there is no
evidence to indicate that he had no right to be where he was situated or
that he noved to that |ocation after the organi zers made contact wth the
enpl oyees. Furthernore, his frank admttance of having observed the workers
during the "entire noon period' because he had nothing el se to do indicates
that he was not observing for the purpose of surveillance. Also, it is clear
fromthe record that he did not take notes.

Accordingly, | find that Jose Quinteros did not engage in illegal
surveil | ance on this occasi ons.

In view of the foregoing, | recoomend that C(bjections 6, 7, 12 and
13 be di smssed.

M. ALLEED THREAT - LGS F EMPLOYMENT BY FCREIVAN BECAUSE
BEMPLOYEES S G\ED LFWAUTHCR ZATI ON CARDS

A Facts
h ctober 5, 1985 Javier, a UFWorgani zer, visited a crew during
the lunch break. He conversed wth crew nenbers for a period for 15 mnutes

and six of themincluding Maria Torres signed authorization cards.

-37-



At the end of the noon break, the crew began to reenter the field
and wal k back to the machines. Ranon Daz instructed the workers to quickly
nove back to work. Mria Torres testified that he said it in such a way to
Indicate that he was upset. Upon reachi ng the nmachi nes, O az comment ed,
"Al of those who have signed up for Chavez wll be out of a job."
Respondent called three of the Daz crew nenbers and the three testified
that they had not heard O az nmake any such renarks.

| found Maria Torres to be an excellent wtness. She answered
each question wth candor and thoughtful ness. Mreover, she readily
admtted facts adverse to the UFW that the UFWorgani zers visited the
fields "not far off" every day and that at the two neetings of Dobl er
enpl oyees, sponsored by the 1 UAW no one sai d anyt hing about voting for the
Teansters. Meanwhile, the testinony of the three enpl oyees to the contrary
is not persuasive. Enployer's attorney never remnded themin his question
that the foreman's remark was nade at the end of a |unch period on a
particul ar day as the enpl oyees were returning to work. The forenan coul d
have nade the renark outside their hearing range at that tine. The three
coul d have very well been the last ones to return to the machines and D az
nade his renark outside their hearing range.

B. Analysis and Concl usi on

It is axionatic that enpl oyer threats of reprisals for supporting

or assisting a | abor organi zation are unl awful and can serve as grounds for

setting aside an el ection. Hanson Farns, 2 ALRB No. 61 (1976); Qoachel | a
Inperial Dstributors, 5 ALRB No. 73 (1979).
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In the instant case the forenan Ranon D az threat ened t hose
enpl oyees who signed UFWaut horization cards wth | oss of enploynent. Such
corments can easly intimdate workers and could affect the results of the
election. However this is anisolated case and it is the only incident that
reflects an anti-UFWhbias on the part of the Enployer. Furthernore there is
no evidence that it had further diffusion anong the renai nder of the
workers. CGonsequently | will not consider it in ny deliberations to
recommend the setting aside of the el ection.

M. GCONCLUS ON AND RECOMMENDATI ON

Afinal conclusion is warranted herein, that is, whether the
conduct alleged and found to have occurred, evaluated in its entirety,
inhibited a free and intelligible choice by enpl oyees of Carl Dobler & Sons.

I have concluded that the el ection process was seriously flawed by
the Petitioner's msrepresentations to such an extent that such
msrepresentation, by itself, warrants setting the el ection aside.

| have al so concluded that the deficient Notice of Intention to
Q gani ze and the Enpl oyee election lists affected the results of the
election to a certain extent. 1| also have concluded the I ncunbent Unhion's
abuse of its rights of access in favor of the Teansters affected the results
of the election. Athough I refrain fromdeciding whether the deficient
lists or the abuse of access, jointly or separately, would constitute
grounds to set aside the election, they serve to support ny concl usi on that
their cumul ative effect added to the effect of the msrepresentation warrant

t he
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setting aside of the el ection.

Based on the finding of facts, anal ysis and concl usi ons
herein, | recommend that the el ection be set aside and the Petition
for Certification be di smssed.

DATED June 28, 1985 Respectful |y submtted,
AR E SCHOCRL
I nvestigative Hearing Exam ner
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